
 GILMAN, McLAUGHLIN & HANRAHAN LLP  
  

—  COUNSELLORS AT LAW  — 
 

 

 101 MERRIMAC STREET 
P.O. BOX 9601 

BOSTON, MASSACHUSETTS 02114-9601 

 

ROBERT E. McLAUGHLIN, SR. 
JOHN B. SHEVLIN, JR. 
WILLIAM F. YORK 
DAVID L. KLEBANOFF 
ROBERT E. MORAN* 
LEIGH A. McLAUGHLIN 
ROBERT E. McLAUGHLIN, JR. 
JOHN G. HOFMANN 
JOSHUA D. KLEBANOFF 
 

                        *ALSO NH  

_______________ 
 

TELEPHONE (617) 227-9999 
FACSIMILE (617) 227-7177 

www.gilmac.com 
_______________ 

 
WALTER H. McLAUGHLIN, SR. 

(1931-1994) 
 

     OF COUNSEL 
 
DAVID G. HANRAHAN 
MICHAEL EBY 
KAREN C. WALKER 
J. DAVID MORAN 
DONNA E. COHEN 
C. BRENDAN NOONAN, III 
___________ 
 
remsr@gilmac.com 
Direct Dial: 617-371-0442 
 
 

December 1, 2021 
 
VIA EMAIL (Karen Kelleher — kkelleher@stow-ma.gov) 
 
Town of Stow 
Board of Appeals 
380 Great Road 
Stow, MA  01775-2127 
 
  RE: Appeal from Unfavorable Action 
   Applicant:   Mark D. Forgues 
   Property:   84-102 Great Road 
   Owner:   Presti Family Limited Partnership 
 
 
Dear Chair and Members of the Stow Zoning Board of Appeals: 
 

Please consider this as notice that the undersigned Attorney Robert E. 
McLaughlin, Sr. and Attorney John G. Hofmann represent Presti Family Limited 
Partnership (“Presti”) in the matter listed above, which is assigned for public 
hearing on Monday, December 6, 2021 at 8:20 P.M. 

 
Please also consider this a request that the hearing, in accordance with 

Section 6.3 of the ZBA Rules and Regulations, be continued until there is a ruling 
on the following procedural matters: 

 
The Nature of the Building Commissioner’s Decision   

 
 Mr. Frank Ramsbottom, Stow Building Commissioner, did not actually 
make a ruling on the Cease and Desist Order requested by the applicant, Mark D. 
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Forgues.  Instead, he responded by stating: “Currently, the matter you are referring 
to is in litigation.  It is not appropriate for me to take action on a matter until the 
courts have given us their direction.”  Mr. Forgues’s justification for the appeal 
complains that his request for enforcement should not be delayed pending the 
outcome of litigation from a different abutter.  Respectfully, that is the matter 
before this Zoning Board of Appeals at this hearing.  The matter is not ripe for a 
determination of the requested Cease and Desist Order, because a ruling on that 
specific matter has not been made by the Building Commissioner.  The authority of 
the Zoning Board of Appeals is to act upon the appeal by Mr. Forgues on the 
decision that the Building Commissioner did make.  The Board can either uphold 
the decision of the Building Commissioner or, by a vote of at least 4 in the 
affirmative and 1 in the negative, remand the matter with direction as to how to act 
upon the requested Cease and Desist Order. 
 
 Substantive Deficiencies in the Appeal Filed by Mark Forgues 

 
 The thrust of Mr. Forgues’s request for a Cease and Desist Order is two-fold.  
First, he claims that there is an increase or change in use of the locus because an 
additional third Class II auto dealership license has been issued and, by reason 
thereof, this is a change of use and increase in use of the property.   
 

Secondly, Mr. Forgues claims that there has been a discontinuance or 
abandonment of the previous nonconforming use of the property for more than two 
years and that it cannot be reestablished except upon a special permit.  

 
With regard to the first issue, Mr. Forgues has not provided any actual 

evidence of an increase or change in use, as required under controlling law.  The 
addition of one or more Class II licenses, in and of itself, does not come close to 
meeting the familiar three-part test established by Bridgewater v. Chuckran, 351 
Mass. 20 (1966).  See also Powers v. Building Inspector of Barnstable, 363 Mass. 
648 (1973).  The relevant inquiries are:  (i) whether the current use reflects the 
nature and purpose of the prior use; (ii) whether there is a difference in quality or 
character, as well as the degree, of use, and (iii) whether the current use is different 
in kind in its effect on the neighborhood.  In addition, a certain amount of growth 
or increase of a use is allowed.  See Board of Selectmen of Blackstone v. Clayton 
Tellestone, 4 Mass. App. Ct. 311 (1976) (“the character of a use does not change 
solely by reason of an increase in its volume”).  And Mr. Forgues needs to show a 
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“substantial” extension or increase in the use at issue to justify zoning enforcement 
by the Building Commissioner.  Oakham Sand & Gravel Corp. v. Town of 
Oakham, 54 Mass. App. Ct. 80 (2002).  He has not done so.  The mere fact of the 
issuance of an additional license does not necessarily prove an actual increase or 
change in use, let alone a “substantial” one.  For example, there may be a 
grandfathered, automotive use and sales of 100 cars protected as a nonconforming 
use under one automotive dealership license.  The mere fact that, thereafter, there 
are three automotive sales licenses issued for use on the same property, and each 
one only sells 10 cars per year, there would not be an increase in use that needs a 
special permit.  Thus, if and when this exact issue is before this Board, his appeal 
should be denied forthwith. 

 
Second, the issue of the discontinuance or abandonment of a previous 

nonconforming use claimed by Mr. Forgues to have occurred between 2008 and 
2012, has previously been examined and determined by this Board.  In the decision 
of Kathleen Fisher v. Presti Family Limited Partnership, dated December 20, 2017, 
(a copy of which is attached to this letter for the convenience of the Zoning Board), 
this Board decided there was no abandonment of the auto-related uses.   

 
In paragraph 3 of the Findings and Fact of that decision, this Board 

determined that uses including “automotive and other vehicle (boat) sales and 
service; related retail; outside storage and display” were lawful, preexisting, 
nonconforming uses.  The decision continued in paragraph 4 as follows: 

 
4.   The above uses continued through a change in 
ownership of locus from the Erkinnen family to Presti in 
2004.  Since 2004, documented use of locus has included 
used car sales; car repairs, boat sales and service; towing; 
auto body shop; bus storage; contractor, landscaping and 
tree business, including outside storage of materials and 
equipment; hobby shop; car wrapping; container storage; 
tile sales; a school [Stepping Stones School, closed in 
2015]; and residential use (the dwelling on the rear parcel).  
[Presti grids].  Tenants have changed over the years, but 
uses continuing without interruption consist of automotive 
and other vehicle (boat) sales and service; related retail; 
and outside storage and display.  
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 Thus, this Board concluded, as to the issue of abandonment: 
 

5.   There has been no abandonment of the automobile 
sales use, notwithstanding the waxing and waning of 
automobile sales since 2004.  Although not dispositive on 
its own, licenses to conduct vehicle sales (Class II) have 
been issued by the Town continuously during this time, 
to the present day, to a number of business operating on 
locus.  Neither the intent to abandon the automobile sales 
use, nor voluntary conduct carrying the implication of 
abandonment was demonstrated.  See Town of Orange v. 
Shay, 68 Mass.App.Ct. 358, 363 (2007). 

 
 Accordingly, if and when this issue reaches this Board, and if the appeal is 
not dismissed outright for failing to provide any evidence of an actual increase or 
change in use, then this Board should adopt the findings and conclusions of its own 
prior decision on the issue of the alleged abandonment of the auto-related uses on 
the property.   
 
 In conclusion, the real issue before the Board is whether the Building 
Commissioner’s decision to defer any decision on the substance of the appeal was 
correct.  If the Board agrees and votes in favor, then the present appeal, as such, 
should be denied.  If the Board disagrees, the issue should be remanded to the 
Building Commissioner in order for him to make an actual decision on the 
substance of the appeal (i.e., whether an additional Class II dealer license at the 
property, without more, constitutes a “substantial” change or increase in use?).  
Depending on the result of that decision, further proceedings may be necessary.   
 
 Thank you for your attention and consideration of this matter. 
 
       Very truly yours, 
 
          /s/ Robert E. McLaughlin,Sr.    
       Robert E. McLaughlin, Sr. 
 
Attachment 
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